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What are the elements of a balanced 
negotiation setting?
•Two or more parties
• Similarly situation by 
way of resources
• Capital
• Knowledge
• Interests
• “Power”
• “Influence”
• Attorneys

•Who desire a negotiated 
outcome



What are the elements of an imbalanced 
negotiation?
•Two or more parties
•Out of balanced:

• Capital
• Knowledge
• Interests
• “Power”
• “Influence”
• Attorneys

•Who desire a 
negotiated outcome



What are the elements of a balanced 
negotiation setting?
As negotiator, a 
lawyer seeks a result 
advantageous to the 
client but consistent 
with requirements of 
honest dealings with 
others. – Preamble 
Model Rules



Force, Coercion, or Duress?

"Involuntariness is shown 
by evidence of `duress, 
coercion, undue influence, 
or any other circumstance 
indicating lack of free will 
or voluntariness.'" . . . 
Balogh v. Balogh, 332 P. 3d 
631 - Haw: Supreme Court 
2014



Force, Coercion, or Duress?
Duress is defined as "a threat of harm made to 
compel a person to do something against his or her 
will or judgment; [especially], a wrongful threat made 
by one person to compel a manifestation of seeming 
assent by another person to a transaction without real 
volition." . . . It is well established that an agreement 
is voidable due to duress when "a party's 
manifestation of assent is induced by an improper 
threat by the other party that leaves the victim no 
reasonable alternative.“  Balogh v. Balogh, 332 P. 3d 
631 - Haw: Supreme Court 2014



Force, Coercion, or Duress?
Coercion is defined as "[c]ompulsion of a free 
agent by physical, moral, or economic force or 
threat of physical force." Black's Law Dictionary 
315 (10th ed. 2014). "Coercion sufficient to avoid 
a contract need not ... consist of physical force 
or threats of it. Social or economic pressure 
illegally or immorally applied may be 
sufficient."  Balogh v. Balogh, 332 P. 3d 631 -
Haw: Supreme Court 2014



Force, Coercion, or Duress?
“Unless the agreement rises to the 
level of unconscionability, a 
merely `inequitable' contract is 
not unenforceable under contract 
law." . . . Accordingly, the 
75%/25% division of the 
Kahalakua property and the 
$100,000 payment set forth in the 
MOU are not unconscionable.
Balogh v. Balogh, 332 P. 3d 631 -
Haw: Supreme Court 2014



We will explore negotiations with extreme imbalances



The Merchant of Venice

•More than three centuries ago, in 
The Merchant of Venice, 
Shakespeare tellingly illustrated 
the evil of agreements which exact 
a "pound of flesh." Since that time, 
courts have grappled with the 
problem of oppressive contracts 
through the doctrine of 
unconscionability. 
• Leasing Service Corp. v. Justice, 673 F. 

2d 70 - Court of Appeals, 2nd Circuit 1982



Dr. Faustus
• Using Mephistophilis as a messenger, 

Faustus strikes a deal with Lucifer: he is to be 
allotted 24 years of life on Earth, during 
which time he will have Mephistophilis as his 
personal servant. At the end he will give his 
soul over to Lucifer as payment and spend 
the rest of time as one damned to Hell. This 
deal is to be sealed in Faustus's own blood. 
After cutting his arm, the wound is divinely 
healed and the Latin words Homo, fuge! 
("Man, fly!") then appear upon it. Despite the 
dramatic nature of this divine intervention, 
Faustus disregards the inscription with the 
assertion that he is already damned by his 
actions thus far and therefore left with no 
place to which he could flee. Mephistophilis
brings coals to break the wound open again, 
and thus Faustus is able to take his oath that 
was written in his own blood.



Dr. Faustus
• FAUSTUS: Where are you damn’d?
• MEPHISTOPHILIS: In hell.
• FAUSTUS: How comes it, then, that 

thou art out of hell?
• MEPHISTOPHILIS: Why, this is hell, 

nor am I out of it.  Think'st thou that I, 
who saw the face of God and tasted 
the eternal joys of heaven, am not 
tormented with ten thousand hells in 
being deprived of everlasting bliss? 

• ― Christopher Marlowe, Dr. Faustus



Dr. Faustus
• “FAUSTUS. O God, if thou wilt not have mercy 

on my soul, yet for Christ's sake, whose blood 
hath ransom'd me, impose some end to my 
incessant pain; let Faustus live in hell a thousand 
years, a hundred thousand, and at last be sav'd!  
O, no end is limited to damned souls!  Why wert 
thou not a creature wanting soul?  Or why is this 
immortal that thou hast?  Ah, Pythagoras' 
metempsychosis, were that true, this soul should 
fly from me, and I be chang'd unto some brutish 
beast! all beasts are happy, for, when they die, 
their souls are soon dissolv'd in elements; but 
mine must live still to be plagu'd in hell.  Curs'd
be the parents that engender'd me!  No, Faustus, 
curse thyself, curse Lucifer that hath depriv'd
thee of the joys of heaven.

• ― Christopher Marlowe, Doctor Faustus



The Devil and Miss Prym
• In the woods a stranger buries 11 bars 

of gold. On the way back he meets 
Chantal Prym, a young and beautiful 
barmaid, who is bored of the idyllic 
scenery and slow pace of life. Regularly 
she seduces tourists in the hope that one 
of them will prove to be her escape 
route. The stranger shows her the 
buried treasure and promises that it will 
belong to the villagers if they agree to 
kill someone.  The villagers eventually 
assemble to choose their victim. The 
scapegoat they choose is Berta . . .



The Devil and Miss Prym
• “When we least expect it, life sets us a 

challenge to test our courage and 
willingness to change; at such a 
moment, there is no point in pretending 
that nothing has happened or in saying 
that we are not yet ready. The challenge 
will not wait. Life does not look back. A 
week is more than enough time for us to 
decide whether or not to accept our 
destiny.” 

• ― Paulo Coelho, The Devil and Miss 
Prym



The Devil and Miss Prym
• “In the first place, you shouldn't believe 

in promises. The world is full of them: 
the promises of riches, of eternal 
salvation, of infinite love. Some people 
think they can promise anything, others 
accept whatever seems to guarantee 
better days ahead, as, I suspect is your 
case. Those who make promises they 
don't keep end up powerless and 
frustrated, and exactly the fate awaits 
those who believe promises.” 

• ― Paulo Coelho, The Devil and Miss 
Prym



The Devil and Miss Prym

•“Because you believed I 
was capable of behaving 

decently, I did.” 

•― Paulo Coelho, The 
Devil and Miss Prym



The Visit
•An enormously wealthy older 
woman returns to her former 
hometown with a dreadful 
bargain: She wants the 
townspeople to kill the man 
who got her pregnant, then 
jilted her. In exchange, she will 
provide enough money to 
revitalize the decrepit town. 
The townspeople eventually 
agree.



The Visit
•Claire: Everything.  The valley of 

Puckenried with its oil, the forest 
of Konradsweil with its ore, the 
barn, the town, the streets, the 
houses, the shops, everything.  I 
had my agents buy up this 
rubbish over the years, bit by bit, 
piece by piece, until I had it all.  
Your hopes were an illusion, your 
vision empty, your self-sacrifice a 
stupidity, your whole life 
completely senseless.



The Visit
•Claire: The highest justice 
has no pity.  It is bright and 
pure and clear.  The world 
made me into a whore; now 
I make the world into a 
brothel.  Those who wish to 
go down, may go down.  
Those who wish to dance 
with me, may dance with 
me.



The Visit
• Schill: You’ve put me through hell, you 

and your town.  You were my friend, you 
smiled and reassured me.  But day by day 
I saw you change – your shoes, your ties, 
your suits – your hearts.  If you had been 
honest with me then, perhaps I would 
feel differently toward you now.  I might 
even use that gun you brought me.  For 
the sake of my friends.  But now I have 
conquered my fear.  Alone.  It was hard, 
but it’s done.  And now you will have to 
judge me.  How it will be for you, I don’t 
know.  You may kill me if you like.  I 
won’t complain, I won’t protest, I won’t 
defend myself.  But I won’t do your job 
for you either.



The Visit
• Schill: You’ve put me through hell, you 

and your town.  You were my friend, you 
smiled and reassured me.  But day by day 
I saw you change – your shoes, your ties, 
your suits – your hearts.  If you had been 
honest with me then, perhaps I would 
feel differently toward you now.  I might 
even use that gun you brought me.  For 
the sake of my friends.  But now I have 
conquered my fear.  Alone.  It was hard, 
but it’s done.  And now you will have to 
judge me.  How it will be for you, I don’t 
know.  You may kill me if you like.  I 
won’t complain, I won’t protest, I won’t 
defend myself.  But I won’t do your job 
for you either.



Tess of the D’Urbervilles
• When Tess Durbeyfield is driven by 

family poverty to claim kinship with the 
wealthy D'Urbervilles and seek a portion 
of their family fortune, meeting her 
'cousin' Alec proves to be her downfall. 
A very different man, Angel Clare, 
seems to offer her love and salvation, but 
Tess must choose whether to reveal her 
past or remain silent in the hope of a 
peaceful future.



Tess of the D’Urbervilles
• “You, and those like you, take your fill 

of pleasure on earth by making the life of 
such as me bitter and black with sorrow; 
and then it is a fine thing, when you 
have had enough of that, to think of 
securing your pleasure in heaven by 
becoming converted!” 

• ― Thomas Hardy, Tess of the 
D'Urbervilles



Tess of the D’Urbervilles
• “Don't think of what's past!" 

said she. "I am not going to 
think outside of now. Why 
should we! Who knows what 
tomorrow has in store?” 

•― Thomas Hardy, Tess of the 
D'Urbervilles



Measure for Measure
• The play's main themes include 

justice, "mortality and mercy in 
Vienna," and the dichotomy 
between corruption and purity: 
"some rise by sin, and some by 
virtue fall." Mercy and virtue 
predominate, since the play does 
not end tragically.



Measure for Measure

Isabella: It is excellent to have a 
giant's strength but it is tyrannous 
to use it like a giant

― William Shakespeare, Measure 
for Measure



Measure for Measure

Isabella: “The miserable have no 
other medicine But only hope: I 
have hope to live, and am 
prepared to die.” 

― William Shakespeare, Measure 
for Measure



Oliver Twist

• Oliver lives with Fagin and his gang of 
juvenile pickpockets in their lair at 
Saffron Hill for some time, unaware of 
their criminal occupations. He believes 
they make wallets and handkerchiefs. 
Later, Oliver naïvely goes out to "make 
handkerchiefs" (because there is no 
income) with the Artful Dodger and 
Charley Bates. Oliver realizes too late 
that their real mission is to pick pockets



Oliver Twist

• “This was a vagrant of sixty-five, who 
was going to prison for not playing 
the flute; or, in other words, for 
begging in the streets, and doing 
noting for his livelihood. In the next 
cell, was another man, who was going 
to the same prison for hawking tin 
saucepans without a licence; thereby 
doing something for his living, in 
defiance of the Stamp-office.” 

• ― Charles Dickens, Oliver Twist



Oliver Twist

• “For the rest of his life, Oliver Twist 
remembers a single word of 
blessing spoken to him by another 
child because this word stood out 
so strikingly from the consistent 
discouragement around him.” 

• ― Charles Dickens, Oliver Twist



Oliver Twist
• “My dear young lady, crime, like 

death, is not confined to the old and 
withered alone. The youngest and 
fairest are too often its chosen 
victims.” 

• The simple fact was, that Oliver, 
instead of possessing too little feeling, 
possessed rather too much, and was in 
a fair way of being reduced to a state 
of brutal stupidity and sullenness for 
life, by the ill usage he had received.” 

• ― Charles Dickens, Oliver Twist


